BENCHERS OF THE LAW 


SOCIETY 


Law Society of Upper Canada 


As of 5th December, 1913. 


BENCHERS OF THE LAW SOCIETY 


Ex. Officio: 


THE HONOURABLE CHARLES JOSEPH DoueErtTy, Minister of Justice and Attorney-General for Canada 
[ 23rd November, 1917). 

THe HONOURABLE JAMES JOSEPH Foy, K.C., Attorney-General for Ontario [30/4 May, 7905]. 

THE HonourRABLE SAMUEL Hume Brake, K.C., retired Vice-Chancellor [75/2 May, 7887). 

THe HONOURABLE SIR CHARLES HIBBERT Tupper, K.C.M.G., K.C., Minister of Justice and Attorney- 
General for Canada [Sth February, 7895). 

THe HoNouRABLE SiR JoHN Morison Gipson, K.C.M.G., K.C., Attorney-General for Ontario 
[2zst October, 1899]. 

THE HONOURABLE SiR JAMES PLiIny WuirNey, K.C., Attorney-General for Ontario [77th February, 

1905}. 


THE HonouraABLeE Sir ALLEN Bristor AyLEsworTtTH, K.C.M.G., K.C., Minister of Justice and 


Attorney-General for Canada 


gth June, 1906}. 
- THE HoNnouRABLE FEATHERSTON OSLER, K.C., retired Judge Court of Appeal [7&¢2 April, rgz0]. 


THe HonourRABLE JAMES MACLENNAN, K.C., retired Judge of the Supreme Court of Canada, 
2) Geo: Vi, c= 26; Ss) 12) [zst Judy, ror2\. 


Ex Officio: Under Statute 10 Edward VII, Cap. 76. 


Joun Hoskin, K.C., [zoth June, 1970]. 

GEORGE FERGUSSON SHEPLEY, K.C., [Q¢h February, 1gr7|. 
DONALD GUTHRIE, K.C., [r7th February, 79r1|. 
ALEXANDER Bruce, K.C., [17th February, rg1z}. 

ZEBULON Aiton LasH, K.C., [77¢h February, 1917}. 
CHARLES HENRY RITCHIE, K.C., [27th February, TOUT). 
GrorcE Hucues Watson, K.C., [77th February, 1977]. 
Str GEORGE CHRISTIE GIBBONS, K.C., [72th April, rozz]. 


ALFRED HENRY CLARKE, K.C., [72th April, rorz). 


Elected to hold Office until the First day of Easter Term, 1916: 


EDWARD DOUGI ASH AITO Uk) === Toronto MicHAED HIpRMIANN LUDWIG... ............ Toronto 
JAMES SBICKNELID Wad aeereet rake nis aoe Toronto GEORCHMAMNCH=S FAUINTON) “eae. nl en. Hamilton 
WILLOUGHBY STAPLES BREWSTER........ Brantford CornNEDIUS ARTHUR? MIASTEN ..0.......... Toronto 
HRANGIS) LIEN R. Var GEHRY SIE Ra anaes Ottawa (GriAREESEA LESAN DERE VLOSSHs ee oe Toronto 
JOEINE © OWA NM Ne tren nas cy ace ee Sarnia WILLIAM HENRY MCFADDEN ............ Brampton 
ALFRED EDWARD HORACE CRESWICKE,....... Barrie SVAMLGDI, (CHORES) IMIR 5 ae ey ae Woodstock 
FERGPR TEA REL EY 91) EWA Ros eee Toronto AR@TauURS GARSON MCMASTER. .....0...0.04- Toronto 
TLOEING END WiUN SOAR EWE) lava eter tren reer Whitby VWIbLTAM DAVID IMCPHERSON 2.2... 0...) Toronto 
PREDERIGORS VV EIR AR COURD = es Toronto VWiIADIEACE NBS BIT. 260. es ee, Toronto 
WILLIAM HOWARD HEARST........ Sault Ste. Marie WILLIAM BARTON NORTHRUP,..........0-- Belleville 
[ISIDORE FREDERICK HELLMUTH ..,......... Toronto WV DNA ER OU DEO Ol ys aaa ae sates sian nce Goderich 
EBENEZER ForsyTH BLACKIE JOHNSTON,... Toronto THOMAS COWPER ROBINETTE.............-. Toronto 
VVTETTAMe ECE Dan an ake ae .. Cobourg NBWTONGIESLE YO IVOW SLE eT ee oe Loronto 
THomas HERBERT LENNOX Aurora WILLIAM ROBERT WHITE. Pembroke 


WILLIAM ALEXANDER LOGIE Hamilton MATTHEW WILSON....... Chatham 


Treasurer, Michaelmas, 1913 ‘- - George Fergusson Shepley. 


University of Coronta. 


PRESIDENT'S OFFICE. 


x0 
0) 
oO 
Oo 
2 
= 
o 


f Royal Commission on University Hducation in London. 


Legal education is reauired and ought to be provided for all 
these classes of persons, but we do not intend to imply that the University 
has no part to play in the education of the professional lawyer. It sis 
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only in England, so far as we know, that such a view is taken. There has 
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ig, and to fail to appreciate 
the vractical value of purely acientific study. We have found this to be 
so in the case of the medical profession, and the backward state of 


technological education in #ngland is largely due to the same cau: 


Rut in the case of law it is really only in one branch of the 
orofession that the public requires protection. When a tan is admitted as 


the right and opportunity of giving legal advice and 
assistance direct to the public, and they ought to be protected against the 
obvious and serious danger of unaualified persons undertaking to deal wit 
property, and otherwise to intervene in matters which require legal know~ 

ne law therefore provides that a solicitor must serve an 
aporenticeshio as an articled clerk, in addition to passing the examinations 


required by the Law Society. 


Page 147. "Final examination of ths Law Society" 
But whether this is so or not, if the Society was satisfied 
vhat a university education, which is reauired in practically all other 


preparation in some subjects for the profession, 
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there can be little doubt that Parliament, which has not feared to tr 


prepared to recognise university instruction in law, in so far as the 


universities undertook to sive it, as a sufficient pro 
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student himself, and so long as they take this view of their duty, it 
? 2 j a 4 4+. } a ~14 1 ee a 
fairly be asked that they should not make the examinations they reauir 
their students to pass an unnecessary burden, or a deterrent to the 


and scientific study for which, in law, as ina 


ledge, it is the special work of universiltiss to provide 


CASE a | : . 
We therefore think the Inns of Court should carefully consider 
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and it may even be dosirable for them to reconsider the whole question 
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Page 148, 


"Value of scientific study of law". 


The view appears to be held that only some branches of law, such a 


n 


fit subjects for university study; and that the existing law of ingland, 


which is the main study of professional lawyers, is in some sense so 


8, 


oractical that it does not admit of theoretical or scientific treatment. 


It is of course true that the student of law has to deal with a body of 


jdodmatic doctrine which must be learned as matter of fact - the existing 


law of the land as embodied in the Rules of the Common Law, the Principles 


of Hauity, and the Statutes of the Realm, and elaborated and developed in its 
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relation to the almost infinite diversity-of circumstances by the decisions 
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sody of law is not susceptible 
of scientific treatment is really to assume that its development nas been 


fundamentally irrational and chaotic, Such an assumption would extend 


the sohere of law, and would condemn the scientific study of 
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lication of the historical spirit to every depart-ment 
of human knowledge in which it has been found an effective method of 

eliminating what is accidental and unessential, and throwing light on the 
underlying principles of thought which explain the past and indicate the 


lines of future development. We have no doubt that law as a whole, 


including the law of Hngland as it stands to-day, i 


iS a department of 
learning which ought to be included within the scope of a university. T! 


most scientific study of it which a university can provide will be the best 


foundation for professional work, and will alone fit a man to deal with 
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intellectual freedom, and from a wide point of view, with the auestions 
he will have to answer from day to day in his orofessional oractice, It 
will also poroduce lawyers whose advice and assistance will be a reliable 
Suide to the legislature in framing statutes in organic connexion with the 
past and in harmony with the social development of the national life 
Page 149, 

"Degree in Laws". 

Tae instruction should in our opinion be given for the most part 
in the late afternoon or evening, as at present. 

"The cost of a Faculty of Laws", 


in order to 
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establish the faculty uvon a broad learning and 
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instruction it would be necessary to found at least five or six professor- 


ships in the main depvartmen 


cr 
ea) 
O 
et 
—_ 
D 
vO, 
ay 
ke 
ti) 
cr 
S 
pa 
SS 
H 
69) 
= 
QO 
162 
ao 
—_ 
Cc 
49 
we 
ta 
= 
pal 
FO, 
= 
= 
Us 
= 
a) 
. 
= 


and legal history, jurisprudence, constitutional Law, Roman Law, public 


international law, besides increasing the endowment of the existing chair 


of comparative law. In addition to these professorships a wide range ot 
instruction would be reauired to meet not only professional but general 
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needs. Readers at a salary of 3800£ a year might be appointed in some 

subjects, but whole-time apoointments would not bs necessary in them all. 
In some cases comparatively short courses of lecturss would be Siven, and 
it would be advantageous to appoint practising lawyers of distinction to 
the posts of associate~professors and associate readers. The professors 


might from time to time give special and advanced courses in addition to 
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their regular lectures and other classes, but if funds were available 
it would be dagirable to arrange for occasional lectures by eminent jurist: 


from outside the university. We are not in 4 oosition to form more than 


4 very general estimate of the funds required to establish the Faculty of 
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Laws on a satisfactory footing: but we 


e no reason to believe that the 


tS 


aculty have overestimated their needs, and allowing for the higher scale 
of salaries we consider necessary, an income of 10,0008 a year would 


probably be required. 
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bre’ R. A. Halconer, €.M.G., 
President University of Toronto, 


TORONTO. 
My dear President Falconer;- 


The Legal Education Committee in order to bring the 
matter before Convocation, reported to Convocation today 
recommending that arrangements should be made for examination 
by the University of special applicants for admission to the 
Law Society in order to comply with the terms of Rule 103 (b), 
as suggested in my last letter to you for students in class 4. 

Gonvocation today declined to accept the recommendation, 
but approved of the attitude adopted towards the other classes 
of students who are mentioned in my letter to you. 

I regret therefore, that nothing comes of our corres- 
pondence and interview. 
I an, 
Sir, 


Sincerely yours, 
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Dr. R. A. Falconer, C.M.G., 
President University of Toronto, 


TORONTO. 
My dear President Falconer;= 


In order to put on reoprd the result of our conversation 
which I had with you and the Registrar- 

I thought it well to summarize it in the form in which 
I shall bring it before the Legal Education Committee, and for 
future reference, if necessary. 

I might premise by stating the interpretation which we 
plsce upon Rule 103 as to the following words thereof-"enrolled 
on the Register and is entitled to proceed in regular course in 
any such University to a degree in the Faculty of Arts or Law", — 
as the qualification: for admission to membership in the Law 
Society. 

It connotes (i) that a student must have satisfied all 
conditions as to examinations entitling him to the standing of an 
undergraduate in the University; (ii) and that he may therefore 
proceed at once snitete or Law course, as the case may be, to his 
degree; (iii) That he is in other respects a proper person to be 
admitted. 

As all cases for consideration necessarily are concrete 
cases, it may be well to classify them as follows:= 

nhs Students who have passed the matriculation examination and 
produced their certificates pursuant to Rule 104, are admitted as 


matriculants of the Law Society. These do not require further 


Dr. R. A. Falconer, C.MG. ~-2- 


University standing. 

2. Students who have failed in their matriculation examinations, 
but nevertheless are admitted as students of the University, but 
who cannot proceed “in regular course" to a degree,because they are 
required to fulfil the conditions of their matriculation,in which 
they have failed before entering the sedond year at the University. 

These do not fall within Rule 103, because they are not 
"entitled to proceed in regular course" to a degree. To sdmit them 
at this stage would be a violation of Rule 104, which requires a 
certificate of matriculation. 

3. Students who have not attempted the Board of Education 
matriculation but are admitted as students of the University con-= 
ditionally, if there are any such students. 

These are in the same class as those of No 2, not having 
matriculation standing. 

But in each case, if such students subsequently qualify 
themselves to proceed to a degree in regular course at the University 
the Law Society will accept them. 

I think we agree upon the treatment of all these, viz., 
that special favour should not be extended to such students as can- 
not, or will not, or do not attain matriculation standing. 

There remains only the following class;-= 

4. Students whose qualifications are such that they would be 
admitted as undergraduates of the University and allowed to proceed 
in regular course to a degree in Arts or Law. 

I understand from you that you consider it undesirable that 


such students should be enrolled as students of the University 


Dr- R. A. Falconer, €.M.G., =<-3= 


paying the necessary fee, merely in order to get a certificate 

to comply with Rule 103, and without any intention of actually 
becoming students in Arts or Law. I also understand that you are 
willing to examine the qualifications of such students and certify 
that they are qualified to enter and proceed in regular course to 
a degree in Arts or Law, and would be so enrolled if they desired 
it. 

The whole matter then resolves itself into the question; — 
shall the Law Society insist upon such students becoming formally 
enrolled? or shall it admit them on a certificate such as you 
suggest? 

I think I can safely say that the Society would prefer 
tke former procedure, as the rule was adopted in its present form 
after mature consideration and after some debate in the committee. 

But under sub-section (b) of Rule 103, the committee may 
"make arrangements for the examination of other applicants", ‘ef 
in cases not within the principal part of the Rule. And if the 
University would not object to act under sub-section (b) in the 
investigation of such cases as are within this class, I think it 
might be arranged thet all special cases not ihcluded in Nos #, 

2 and 3 might be referred to the University for examination, and 
might be admitted if the University authorities would certify 
thet they are quabified to enter and proceed in regular course 
to a degree in Arts or Law in the University and would be 


enrolled as undergraduates, on application therefor. 


Br. R. A. Faleonher, C.M.G., -4= 


I will bring the matter in this form before the Committee on 
Legal Education tomorrow, and the committee will report to 


Convocation on Thursday. 


I am, Sir, 


Sincerely yours, 
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A HUNDRED YEARS OF THE HARVARD 
LAW SCHOOL. 


1817-1917. 
By FRANCIS RAWLE, ’69, LL.B. *71. 


HE ten thousand graduates of the Law School have looked 

forward to its centennial anniversary this year. They wished 
to do honor to the school, to pay, in some sort, the tribute which 
they owe it. For the best of reasons, it was decided to postpone 
this celebration. The authorities have prepared a brief history of it 
for circulation among those graduates. In it there is much which 
will interest the general body of the alumni of the University and 
which they ought to know. 

In the days of the Fathers, when there were great lawyers, the 
methods of studying law were very meagre. There was nothing better 
than working in the offices of busy practitioners who usually devoted 
little time to the instruction of their students. Yet if the opportuni- 
ties for study were insufficient, the system, by the personal associa- 
tion of preceptor and student, handed down the high traditions of 
the profession, and herein had an important advantage over the 
aggregate method of teaching law in schools. Perhaps for the better 
ethics of the profession we shall now have to combine both methods 
and require a year’s work in an approved office before admission to 
the bar. 

We must bear in mind that a considerable number of that earlier 
generation of lawyers received their legal education in London. 
It is said that between 1760 and the end of the Revolutionary War, 
115 Americans were admitted to the Inns of Court, of whom 47 
were from South Carolina, 21 from Virginia, 16 from Maryland, 
11 from Pennsylvania, 5 from New York, and one or two from each 
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of the other Colonies. Perhaps one third as many more had been 
educated in England before 1760. Many of these became the great 
men of the country: Signers of the Declaration, Chief Justices, and 
Leaders of the Bar. 

In 1778, Isaac Royall, a citizen of Massachusetts but living in 
London, provided in his will for a “Professor of Laws or a Professor 
of Physick and Anatomy, whichever the Overseers and Corpora- 
tion shall judge to be best for the benefit of said College.” He died 
in 1781, but it was nearly 1815 before the University actually re- 
ceived his gift of about $7500. On August 18, 1815, the Royall 
Professorship of Law was established, and Isaac Parker, Chief Jus- 
tice of Massachusetts, was appointed the first Royall Professor of 
Law. His lectures, few in number, for the endowment was small, 
were delivered to volunteers and not to professional students. No 
new department of the University was created until May 17, 1817, 
when the Corporation created the Law School and elected a Univer- 
sity Professor of Law to take charge of it. It was expressly de- 
clared to be “a new department of the University.” A college 
dwelling-house on Harvard Square was assigned to the school — 
or rather, three rooms on the ground floor — one for the professor, 
one for the library and lectures, and a small room for the librarian. 
It was a day of small beginnings, but it was the first university school 
of law, as it is now the oldest law school in existence in any common- 
law country. But the opportunities it furnished to students were 
hardly greater than those of a lawyer’s office. It was yet hardly 
a law school. 

A new era opened when Nathan Dane of the Massachusetts bar, 
the draftsman of the Ordinance for the Government of the North- 
west Territory, provided a fund of ten thousand dollars as a founda- 
tion for a Professorship of American Law. He nominated and the 
Corporation elected Joseph Story as the first Dane Professor, in 
1829. Judge Story held the office until his death in 1845. 

We can hardly overestimate the importance to the School, and 
indeed to the cause of legal learning, of the fact that Justice Story 
could take sufficient time from his judicial work to teach law and to 
write at the Law School his great commentaries on the law. On the 
title page of his “Equity Pleading” he is described as “One of the 
justices of the Supreme Court of the United States, and Dane Pro- 
fessor of Law in Harvard University.” 

In 1833, Simon Greenleaf added another great name to the roll 
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of professors. He filled the chair until a year after Judge Story 
died. In 1847 Joel Parker became Royall Professor; in 1848 Theo- 
philus Parsons, son of the great Chief Justice, became Dane Pro- 
fessor; and in 1855 Emory Washburn, who had been Governor of 
Massachusetts, became University Professor. The School came to 
be known and for many years prospered as “‘The School of Parker, 
Parsons, and Washburn.” 

These three professors were all men of great ability and were 
real teachers of law, according to the methods they used. But as the 
School passed into the sixties, it seemed to fall off in effectiveness, 
notwithstanding much good teaching. There was no requirement for 
admission except a certificate of good moral character. Degrees 
were conferred without any examination; they signified nothing ex- 
cept a residence for a certain period. Actual attendance on lectures 
— I canspeak from knowledge of the end of that period — was not 
demanded. It was not until 1863 that students were required to 
enter the school at regular times. 

President Eliot was elected in 1869. To him we owe the new Law 
School. How he came to choose Christopher Columbus Langdell as 
Dean must be told in his own words. It was a characteristic incident. 
Twenty years before, as he tells us, when he was a junior in college, 
he used to go often in the early evening to the room of a friend who 
was in the Divinity School. “I there heard a young man who was 
making notes to Parsons on Contracts talk about law. He was 
generally eating his supper at the time, standing up in front of the 
fire and eating with good appetite a bowl of brown bread and milk. 
I was a mere boy, only eighteen years old; but it was given to me to 
understand that I was listening to a man of genius. In the year 1870 
I recalled the remarkable character of that young man’s expositions, 
sought him in New York, and induced him to become Dane Profes- 
sor. So he became Professor Langdell.”’ 

Langdell was a member of a New York law firm of high standing, 
but was not himself well known, even at the New York bar. He was 
appointed Dane Professor in January, 1870, and at the organization 
of the School in September, was elected Dean, an office created by a 
new statute of the University. Never before had there been a Dean. 
As President Eliot said later: ‘‘The deanship was to be in his hands 
an instrument of reform. He was a strong man with a mind to do; 
his successor was another; and their terms of office, extending through 
critical years of ‘legal education, fixed the office of dean of a faculty 
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of law, for the entire country, as an office of leadership and of emi- 
nence.”’ Another instance that a man makes an office. 

Parsons had resigned; Washburn and Nathaniel Holmes remained 
with Langdell; and these three professors were assisted by able 
lecturers chosen from the active bar who gave courses on special 
subjects. But even with such teaching the School had not yet greatly 
changed. Lectures still formed the greater part of the instruction, 
and attendance was still voluntary. There were still no examina- 
tions, not even for a degree, until the class of 1871 graduated, and 
then the examination was only of those who had entered the class in 
its second academic year. 

The year 1873 brought a great change. James Barr Ames was 
made an assistant professor in June, 1873, only five years after he 
graduated in the college class of 1868, and a year after he received 
his LL.B. degree. The choice of so young a man as Ames excited 
surprise, but it was one of great wisdom and insight; to those who 
knew him, it was not a surprise. In his senior year he was the cap- 
tain of the University baseball nine, of which I was a member. We 
recognized in him then the same qualities of character and compel- 
ling leadership which he displayed through life. In a close friendship 
of years I have always believed him to be the best all-round man 
I have ever known. 

In December of the same year James Bradley Thayer became 
Royall Professor of Law. The accession of Ames and Bradley was 
the inauguration of a new system of law teachers, who were to de- 
vote their entire time and talents to the work. Said President Eliot 
fifteen years later: “What is to be the ultimate outcome of this 
courageous venture? In due course, and that is no long term of years, 
there will be produced in this country a body of men learned in the 
law who have never been on the bench or at the bar, but who never- 
theless hold positions of great weight and influence as teachers of 
law, as expounders, systematizers, and historians. This, I venture to 
predict, is one of the most far-reaching changes in the organization 
of the profession that has ever been made in our country.” 

Professor Thayer had the same opinion of the importance of the 
“courageous venture.”’” Some twenty years ago, as I was sitting be- 
side him at an alumni dinner of the University of Pennsylvania at 
which he was to speak, he said to me: “Do you think these people 
will be offended if I tell them they cannot have a successful law school 
unless their professors give their entire time to the work?” 
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In 1875 the employment of lecturers who were in active practice 
at the bar was definitely abandoned. The chief working force of the 
school consisted of professors who devoted their entire time to it. 
The importance in medical teaching of having “full time’ pro- 
fessors is now coming to be recognized in that profession, and the 
system has been introduced in at least one great school of medicine. 

This change in 1875 led necessarily to the creation of an additional 
professorship, and John Chipman Gray was appointed to fill it. His 
continuous service in the school lasted for over forty-one years — 
the longest in its history. In 1876, the year in which the course was 
increased to three years, Washburn resigned. He had been for many 
years a successful teacher in the school, greatly beloved by his stud- 
ents. When the new régime came in, he was entirely loyal to it, dif- 
ficult as it must have been for him at his advanced age to change his 
teaching methods. His great work on real property law was a dis- 
tinction to the school. Gray in his “ Nature and Sources of the Law”’ 
speaks of him as one of the five American text writers on the law 
whose works have become authorities. It is interesting to us to know 
that Judge Story is another of the five. 

No one who was in the School in the seventies can fail to look 
back with gratitude and admiration to Chief Justice Charles 5. 
Bradley of Rhode Island, who had been a lecturer in the School and 
who succeeded Washburn. Phrases of his remain in one’s memory 
to this day — and his gracious manner was to his students the “Gen- 
tlemen and Fellow-students” of James Russell Lowell. 

Ames, upon the retirement of Bradley in 1879, became a full 
professor. “From this time for more than a quarter of a century 
the four great teachers — Langdell, Thayer, Gray and Ames — 
carried on an enthusiastic and increasingly successful law school.” 

Oliver Wendell Holmes, Jr., was elected the first Weld Professor 
in 1882. Though he served for only a few months and until he be- 
came a Justice of the Supreme Court of the United States, he has 
always been close to the School and has given it his loyal and most 
valuable support. 

Jeremiah Smith, who had been a Justice of the Supreme Court 
of New Hampshire at the age of 30 and for seven years, became 
Story Professor in 1890 and taught twenty successive classes. His 
wide experience on the bench brought to the teaching force this new 
and valuable element of strength. 
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But even Langdell’s great reputation as an administrator of the 
Law School is overshadowed by his greater claim to an enduring 
fame by reason of his new method of teaching law (or more prop- 
erly of studying law), which is known as the Langdell or Case Sys- 
tem. When he introduced it in the School in the fall of 1870, it met 
the opposition of all believers in the traditional methods. It was al- 
most bitterly opposed by teachers and by most of the students. 
Only a half dozen of the students in his earliest class, 1871, believed 
in it. They were nearly all Harvard College graduates. They have 
been called “‘the seed of the new School.” Langdell’s classes at first 
fell off in their attendance. Ames, when he became an assistant pro- 
fessor in 1873, alone joined with him in the use of the new method, 
but it was ten years before the others adopted it. Throughout the 
country the subject was constantly discussed among law teachers and 
students until it became almost tiresome. There never was any real 
argument against it—to one who understood what it meant. 
Whether or not it was the best method of teaching law to students, 
it certainly was the method used by every trained lawyer in prepar- 
ing his case, and that seemed to be argument enough in its favor. 
However, by its merits and by its fruits, it finally triumphed. 
Thayer and Gray adopted it and became its chief defenders. Law 
School graduates carried it to other law schools throughout the 
country; distinguished English lawyers approved it and students 
trained under it gained notable success at the bar. “Long before 
Langdell’s retirement as Dean, the case for his system was won.” 


Of Ames, Thayer and Gray I will speak substantially in the words 
of the history of the school from which I have quoted above — writ- 
ten by a discriminating hand: 

Ames’s mind was broadly trained, full, and ready, and moved 
rapidly enough to keep the interest of the class alive. His logical 
sense was under control, and could bend to political or social neces- 
sity; he was a throughly trained historian, but he used his historical 
knowledge only as a means of judging the law of the present and the 
future. He was intensely alive to the problems of the day, concerned 
for justice rather than for precedent, though insistent on reaching 
his results by legal principles; forceful in presentation, patient in 
argument, convincing in his conclusions. He was a born leader; and 
his high ideals of professional honor and of justice influenced pro- 
foundly the whole American bar. 
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Thayer was essentially a scholar. Some one has said that he 
might as well have been a professor of English or of the classics as 
of the law; and indeed, anything he undertook must have been 
done with the same finished scholarship which he showed in law. 
As a teacher, he now and then fell a little short, by reason of the very 
excellences of his mind. He saw too keenly considerations on both 
sides of a question to teach dogmatically, and the thoroughness of 
his investigations led him to suspend judgment. The average man 
was sometimes bewildered by his discriminations and cautious 
hesitation. His fine mind, his delicious shades of thought, his gentle 
strength, his elegant scholarship, were the admiration and despair 
of the pupils he cared most to influence. And while not every pupil 
understood him, all loved him. 

Gray was a successful teacher first of all because his words car- 
ried conviction. He was a clear and elegant lecturer and in his early 
years he lectured exclusively. His lectures were in perfect form, 
clear, full, convincing; and each was a literary masterpiece. Later, 
after he had adopted the Case System, he had less opportunity to 
display his distinctive skill as a lecturer, but remained a remarkable 
and successful teacher under the new method. 


Thayer and Gray by their books have cast a lustre on the Law 
School, as Story, Greenleaf, and Washburn had done before them. 
Thayer’s books on evidence and on constitutional law are not only 
invaluable in themselves as textbooks, but are marked by an original 
investigation in the history and sources of the law almost unique in 
legal writings and have given him a very high rank as a legal thinker. 
Gray’s work on Perpetuities is a standard authority and has become 
a classic. 

The golden chain was broken when Thayer died in 1902. In 1895, 
after twenty-five years of service, Langdell had resigned as Dean and 
Ames had succeeded him. He died in 1906, Ames in 1910, and Gray 
in 1916, all working nearly up to the last. When Ames died in 1910, 
he and Langdell had administered the office of Dean for forty years; 
one wondered who could be found to take the place. Ezra Ripley 
Thayer had been easily the first scholar in his college class of 1888 
and in his Law School class; he had made his mark at the Boston 
bar. It was said of him that “he had perhaps a finer legal mind than 
any man of his generation.’”’ And it meant very much to a whole 
generation of graduates of the School that he was the son of James 
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Bradley Thayer, inheriting his ability and reared in his traditions. 
He became Dean in September, 1910, and served the School until 
his death in September, 1915. He came in at a time when new theo- 
ries of the relation of the law to the community had to be considered, 
and the School had to be adapted wisely to the new era of sociologi- 
cal problems. How well he succeeded may be told in the words of 
William H. Dunbar, his former partner, in a sketch of his life: 

“The five years of Thayer’s service as Dean showed a rapid and 
steady development. To maintain the standard set by Dean Ames as 
a teacher and an administrator was a task possible only for the high- 
est ability. To do this, coming from active practice, without any 
real interval of preparation, was possible only for the highest ability 
coupled with extraordinary exertions. Thayer had the ability and 
made the exertions. While he was Dean the Law School suffered no 
diminution in prestige or in solid progress.” 

Roscoe Pound became Dean in the Spring of 1916. Of the living 
one must speak with restraint. His recognized intellectual power 
and great learning and his strong personality are a promise of con- 
tinued leadership. To his guidance the alumni of the School may well 
trust its future. 

Of the present Faculty Professors, J. Doddridge Brannan last year 
became Professor Emeritus after eighteen years of service; Joseph 
H. Beale has served since 1890, Eugene Wambaugh since 1892, 
Samuel Williston since 1890, and Edward H. Warren since 1904. 


In 1895, with the advent of Ames as Dean, came the rule that no 
person should be admitted as a regular student who was not a grad- 
uate of an approved college or qualified to enter the senior class of 
Harvard College. This latter clause was changed in 1900 to include 
only regular students who had completed all the required college 
work, but had not yet received a college degree. The Harvard Law 
School thus became a true Graduate School of Law. It had become, 
too, a national School of Law. From 136 students in 1870, it grew to 
177 in 1880, to 262 in 1896, to 616 in 1900, to 759 in 1910 and 
856 in 1917. The colleges represented in 1916 were 145 in number; 
there were 220 Harvard men, 72 Yale men, and 60 Princeton men. 
In the first-year class alone, in 1917, there were graduates of 107 
other colleges and universities. 

The influence of such a national school of law upon the legal pro- 
fession is almost incalculable. Its graduates are at the bar in every 
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part of the country, carrying with them thorough training and the 
best ideals of duty and fidelity. Equally important, perhaps, has 
been the effect of the School in raising the standard of legal education 
in the schools of law throughout the country. Almost everywhere 
the old methods have been abandoned and a law school education 
has nearly come to mean a real legal education. The Harvard Law 
School has been the leader among the schools in the great movement 
begun nearly forty years ago by the American Bar Association for 
the uplifting and broadening of legal education. 


Of the Library of the Law School it was said by Dean Ames in his 
1901 Report: “The chief distinction of the Harvard Law School — 
after its professors — is its admirable library.”’ It contained, by a 
recent count, 171,629 volumes, of which 38,555 were duplicates. In 
mere number of books, there is only one library in America which 
approaches it, the Library of Congress and the Supreme Court. 
The great English law libraries are of course inferior, as they hardly 
attempt to collect American books. As Dicey said in 1899: “It con- 
stitutes the most perfect collection of the legal records of the Eng- 
lish people to be found in any part of the English-speaking world. 
We possess nothing like it in England.” Beside its extent and com- 
pleteness in all branches, it has, in several of its collections, unique 
sets which give it special distinction among all law libraries. 

Adequate justice would not here be done if a tribute were not paid 
to John H. Arnold, Librarian from 1872 to 1913, when he became 
Librarian Emeritus. As has been said, “Not even the fostering care 
of the governing boards and the help of its friends could have raised 
the library to its position of primacy among the law libraries of the 
world without the steady care, the boundless devotion, and the wise 
insight of its Librarian, John H. Arnold.” In the words of Dean 
Thayer in his report in 1913: “The present Library stands as a 
monument to him.” 


The hundred years which I have briefly described are to me im- 
pressive and inspiring. In the retrospect my chief thought is that 
the Harvard Law School has been greatly served. 

With such achievement in view, the opinion of President Eliot 
expressed in June, 1904, at the meeting of the Harvard Law School 
Association, will not seem extravagant: “In all these essential re- 
spects the Law School is the most successful of the University’s 
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professional schools. And if there be a more successful school in our 
country or in the world for any profession, I can only say I do not 
know where it is.”” In the law class of this same year, 1904, were the 
sons of two great English lawyers, Sir Frederick Pollock and Lord 
Gorell (Henry Gorell Barnes, himself Lord Gorell, killed, alas! in 
action in France last January). 

And let any critic of present-day education take comfort in the 
remark of President Lowell in his last report that the interest in 
their work of the whole body of students (note well ‘the whole body 
of students”’) in the Law School is “‘ferocious.” 


What will be the future of the School? It is obvious, and its Faculty 
tell us in no uncertain words, that it absolutely requires a large en- 
dowment. In the simpler and less costly organization of earlier days, 
an annual surplus was created. Most of it — over $400,000 — was 
spent on a new building, Langdell Hall. No annual surplus results 
now. The teaching force must be increased. Until the present 
emergency it was one teacher to seventy-two students. In the Medi- 
cal School it is one to five and in the Arts and Sciences, one to thir- 
teen. With the growing classes when the School returns to its normal 
condition, a division into sections must be made in the second year 
as has long been made in the first year. The physical expenses of the 
school in 1899-1900 were $3,500. Last year they were $21,000. The 
expenses of the Library have risen in fifteen years from $19,000 to 
$35,000, with only a slight increase in the amount spent for books. 
As a library grows, what we may call its overhead expenses grow in 
an increased proportion. Economy in a library is inconsistent with 
growth; in effect it comes out of buying books. The endowment is 
now $620,000, not including $100,000 earned by itself years ago and 
set aside for a book fund. The time has come when the alumni of 
the School and of the entire University and the other friends of 
Harvard must provide a sufficient endowment for its great Law 
School and thus make sure of another splendid century of growth 
and public service. 
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OFFICE OF THE PRESIDENT 
Cornett UNIVERSITY 
ITHAGA, NEw YorK 


January 15, 1914 
My dear President Falconer 
Replying to yours of the 13th 
inst., I send you under separate cover an announcement of 
our College of Law from which you will see the etaff and 
the subjects they represent. 

In Cornell University this division occupies 
precisely the same position es other divisions - as for 
example, Arts and Sciences, Engineering, eta. The 
salaries paid to the men are the same as elsewhere in the 
University, ranging from three thousand tofour thousand. 
Every where in the United States the law department comes 
nearer to being self-supporting than any other depart ment 
of the university, and at Harverd it ectually makes money. 
The fees for tuition are with us the same as in Arts. 

As to the position which @2 graduate of law 
gets when he decides to join the ber in any State, this 
is an act of state enactment. Sometimes a degree in law 
shortens the period of "apprehticeship" by one year. In 
some states a practical experience with a firm for at least 
@ year is necessary. Here in Mew York, and I think 
generally throughout the country, admission to the bar 
is conditioned on the passing of s State examination ; 
which, however, graduates from Rood law schools have no 
difficulty in passing. 


Let me correct an impression you have 


OFFICE OF THE PRESIDENT 
Cornett UNIVERSITY 
ITHACA, NEw YorRK 


expressed in connection with my absence last year in 
Greece. The war in the Balkans added intensely to the 
interest of the appointment. All eyes were turned last 
year on that quarter of the world, and I don't know any 
place where I should have found @ year abroad so in- 
teresting. I was behind the scenes in Greece and 
Montenegro, in both of which countgies I represented 
the United States, end I visited all the other Balkan 
States and had a most instructive experience. 
Reciprocating your kind regards, I remain 


Very sincerely yours, fas 
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President Falconer 
The University of Toronto 
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Bua tise AS We 
Hin Mdleam tev, AC MD IG, LL, one, 
Sotidotifior the Lominion: ty ie Cbs tif, GTA 
8 April, I9I8. 


Dear Sir Robert Falconer:- 

As I thought you might be 
interested in the report of the Educational Committee 
of the Bar Association, which I prepared and read to the 


Bar Association at the meeting in February, I am sending you a 


copy of my reporte The report was referred to the 
Council of the Bar Association, as I understand. I was not 
present on the second day when it was referred, te. You 


will notice that I @wa@ not agree that legal education in 
Ontario should be turned over to the Universities of the 
Provinee, but contend that the Law School should be maintained 
at Osgoode Hall. I have, however adopted in toto Harvard 


/ 
views as to the best method of instruction and also their 


view that law should be taught by teachers, who mathe teaching 


a life worke They are at Harvard at considerable expense 
I believe for a library. This is not necessary at Osgoode Hall, 


as a very fine legal library is available. 
I do not think I need say anything 


further, as my views are pretty fully set out in the reporte 
ed 
x expect /the report to appear in the Canada Law Journal in 


this lest issue, but it did not and it may be that only extracts 


will appear and I thought that perhaps you would be interested 


eg 
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in seeing the point of views’ from which I have discussed the 
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Believe me» 


Yours very sincerely, 


Sir Robert Falconer, 
University College, 
pes 
Queens Park, 
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- REPORT OF THE EDUCATIONAL COMMITTEE - 
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At last year's meeting of the Bar Association a 
committee was appointed with a view to considering legal education 
in the Province of Ontario, and various suggestions as to improving 
the same. It was felt that the Law School had done good work in 
improving legal education in this Province, but that marked 
improvements could still be made. The committee was asked to 
suggest what methods would be the best in their opinion to effect 
that purpose. Fortunately during the past year the famous Harvard 
Law School published a history of that School from 1817 to 19473 
and the facts stated in it have been of great assistance to the 
committee. 

It is felt that the system of having one instructor only, 
namely,the principal, who devotes his full time to the Law School, 
is unsatisfectory. There should be at least two who should give 
their whole time to the Law School. In the words of Langdell, a 
former celebrated head of the Harvard Law School, "A teacher of 
law should know expertly not so much the contents of the law as the 
method of studying it." "What qualifies a person, therefore, to 
teach law is not experience in the work of a lawyer's office, not 
experience in dealing with men, not experience in the trial or 
argument of causes - not experience, in short, in using law, but 
experience in learning law; not the experience of the Roman advocate 
or of the Roman preetor, still less of the Roman procurator, but 
the experience of the jurisconsult." 

In 1873 the Harvard Law School added to its staff James 
Barr Ames. "He was a recent graduate of the Schook, with, e&perience 
in practice, but he had won considerable success as a teacher in 
Harvard College. President Eliot, in explanation of the choice, 
said that it would not be surprising if young teachers coute do a 
portion of the work of instruction better than older men." Pifteen 
years later President Eliot said, "What is to be the ultimate 
outeome of this couragexous venture?:" "In due course, and that is 


no long term of years, there will be produced in this Country a 


body of men learned in the law who have never been on the bench or 
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at the Bar, but who nevertheless hold positions of great weight 
and influence as teachers of law, as expounders, systematizers, 
and historians. This, I venture to predict, is one of the most 
far-reaching changes in the organization of the profession that 
has ever been made in our country." 

In 1875 the system of the preceding five years at Harvard 
of employing lecturers who were in practice at the bar was definitely 
abandoned, "As experience seemed to show that temporary appointees 
who were practitioners did not make the best teachers of law, and 
that a man who could teach law well as a lecturer could teach it 
far better as a permanent professor. Many qualitiges which lead 
to success at the bar are of little value to the teacher; on the 
other hand, devotion to teaching as a life work is essential to 
the best work in teaching. The immediate result of this determin- 
ation was the addition of a fourth full prefescertuis of law." 

The Langdell system, improved and adapted by Ames, is 
known as the “case system" of teaching law, and there was a hard 

struggle before this method was adopted, "but finally all Langdelli's 

| colleagues adopted it and it was carried to other Law Schools. The 
number of students at Harvard greatly increased; distinguished 

English lawyers approved it; the students trained under it gained 
notable success at the bar. Long before Langdell's retirement as 
Dean the case for his system was won." 

| It is pointed out that that system is more exactly a 

| system of study rather than of teaching, and it does not interfere 

| with the Professors using it in their own way. "Its chief thesis 
is that the student in preparing for a lecture should study cases, 
rather than the conclusion which others have derived from the cases; 
petere fontes is its motto. Having prepared himself for a lecture 
by such study, the student may then, consistently with the applica- 
tion of the system, receive help from the teacher in any way in 
which the teacher is able to give it,” In other words, ina 
teacher's own particular way. 

The Harvard Law School has gone in a great deal for 
elective courses, and in answer to objections to that method, the 


Harvard contention is, "that no one can learn at a Law School the 


entire contents of the law, that all a school can accomplish is to 
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train the student in principles and method, teach him how to look 
up a new case and leave him to do so; and that many subjects of 
law offer a good medium for such training." 

"As a result of the improvements of the School it soon 
appeared that the School was to be a pioneer in the field of broad 
and theoretical training of teachers in the science of law." This 
last development is one that would cure our difficulties in legal 
education throughout the Dominion of Canada, for it would provide 
men trained as instructors for Law Schools, who with the added 
advantage of a wider outlook, would possess a knowledge of Canadian 
life and conditions. 

The history of the Harvard Law School deals with the 
four methods in which legal education has been carried on since 
the early history of civilization. "First, the method ef appren- 
tice-ship, where the student learns his law fyom sitting for many 
years in Court watching the administration of justice. The second 
method, by having some lawyer learned in a certain subject, present 
to the student in a set lecture, or in a treatise, the whole law 
on his particular topice The third method, by a comment by the 
teacher on a text in the student's hands, "and this method still 
survives in the text-book schools". The fourth method, and the 
method used at Harvard, which trains the students in legal investiga- 
tion through a first-hand study of judicial decisions and other 
sources, and tests by class discussion the results of this inves- 
tigation. To insure the success of this method it must be employed 
by professional teachers chosen, not for their skill in the practice 
of law or even on the bench or in writing treatises, but for legal 
scholarship and the ability to make men think." 

The committee, of course, recognizesthat the addition 
of a second permanent professor is an added expense and that much 
of the success of the Harvard Law School rests on the financial 
support given to it. We, therefore, have to deal with the finan- 
cial conditione For a number of years our School was not self- 
supporting and was a very heavy drain upon the finances of the Law 
Society, but for a number of years before the War the deficil” 


caused to the finances of the Law Society in that way had long been 
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made up and much more than made up, and the Law School was not 

only self-supporting, but was piling up a considerable surplus, 
which it was conceded on all hands should be applied for the further 
improvement of the Law School. Improvements have been made, but 
not on the wide scale necessary or financially possible. Of 
course, since the way, with the heavy enlistment of young men, the 
attendance at the Law School has been very much reduced, which 
very materially changed the financial position, but it is believed 
that after the war the normal condition of affairs in the matter 

of students attendance will return and possibly there will be an 
increase, and the surplus revenues of the Law School could and 
should be devoted to its improvement. The Harvard Law School has 
received handsome legacies from various lawyers, and it is trusted 
that that example may-be followed here. The late Mr.‘Stewart 
blazed the way, and it is hoped that some of the senior bharristers 
will in due time see their way clearkz to follow his example, and 
experience shows that after a few bequests others follow in rapid 
succession. 

It may be asked why does the committee not recommend the 
turning over of legal education to the Universitits of the Province? 
It is felt by the committee that to remove the Law School from 
Osgoode Hall would have the tendency "to cut off legal education 
from the living body of the law". Schools have been established 
in the United States which have had that tendency and we would not 
like to fall into that danger in Canada. néor the life of the 
law is in its conerete application." 

A staff of permanent professors in close contact with 
the Courts at Osgoode Hall would have the effect in the first 
place of providing systematic legal training, and in the second 
place the students in similar close touch will see their theoretical 
training practically applied. 

It is not suggested that everything can be done at once, 
but it is recommended that a second professor giving his whole 
time to legal instruction should be added to the Law School. That 


if a suitable person of that kind can not be found in this Prov- 


ince, teat he should be obtained from the United States or from 
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Great Britain. Undoubtedly, although in England and Ontario we 
are ahead of the Americans in practice and procedure, they are 
ahead of us in questions dealing with the history and the theory 
of the law. The immense volume of their reports has necessitated 
a close study of the underlying theory of the law on various 
questions, and of the general current, and they thus avoid the 
"somewhat superficial method" employed at times in some other 
jurisdictions. 

The suggestion to add a second full Professor does not 
in any way reflect on the present lecturers in the Law School 
who are capable and competent men, but who, of course, devote their 
principal time and attention to the practi€e of their profession, 
as the emoluments are quite insufficient to warrant them in giving 
more than part of their time to the Law School. 

It might also be well, if the lecturers are willing to 
do so, for the Law Society to arrange to have them go down to the 
Harvard Law School for a few weeks in turn, compensate them 
properly for the time spent in so ding, and enable them at first 
hand and by daily investigation to observe conditions and results. 
Much of it, of course, would seem Somewhat elementary to them, but 
they would come away with much useful information. 

We feel sure that the Principal of the Law School will 
be very happy to co-operate in any suggestions to improve the Law 
School and that it will be found that many of the views set aut 
here are not dis-similar from views that he himself entertains. 

As to that we can not speak definitely, but strongly recommend 


consultation with him on the points raised. 
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_( PRIVATE ) IZ April, 1918. 


Dear Sir Robert Falcone 


® 
by 
=a 

t 


I am much interested in your letter of 
NS the I0th. instant and am extremely obliged for your views in 
RN connection with legal education. If you have not a history 
of the Harvard Law School, and would like a copy of it, I would 
= be very happy to procure one for youe IT have no doubt 
<. PPS 
that Mr. Grinnell, Chairman of the Harvard Publications would 
s cladly forward you 4 copy. The Harvard people are, I find, 
very erested, aS I have been in communication with Mr. 
Secretary of the Harvard Law School, and Mr. Grinnell, 


nan of the PublicationsCommittee, and & great, ffiemi 


. Chester Dunham of Boston who is & craduate in 


Harvard, sent a copy of my report to Dean Pound 


+ ihy 


of the Harvard Law School, who was very much interested and 

wished to know if they eould incorporate in the final edition 

of the Centennial History that is being profesed thas our Bar 
) Association had recommended the adoption of Harvard Methods. 
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That. I could not assure him as the report was referred to the 


J. Lic 


Law 
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Council of the Bar Association for consi deratione 
) 
I am not wedded to the Benchers solely 


controlling legal education, and I would be very glad to 


r and to consider with an ae absolutely un-pre judiced 
/ 
mind any plan that will keep the Law School in close touch with 


, the courts and library at Osgoode Hall and would also tend to 
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making the study of law much more scientific and even thoroughly 


> OFFICES-CORNER KING & DIVISION STREETS. 
Li Ae C A Z s 
Ate Tet. 


(p feet. OLr: 
Ba thiddets te 


EGE Veléeaune Ae ty t AG. i. Y Sug th VYE£e 


) .“ “ Crown Arronne vy (4 i 
Soladtifivthe Lomi nion Bark Cn vitlg, “WA 
( 


~ Q-« 


2 
practical as in the Case System by get 


scholastic atmosphere and traditions of 
the impetus which they would give. In the hands o: 
great teacher the Case System could be made and should be made 


thoroughly scientific and practical. The objection generally 


——? 
The Socratic method is of course ga fine one in every line of pag 
‘ — 
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thought. I thoroughly agree that legal education here is 
lagging gpegModehind, and although not a member of the e 
committee of the Benchers, I have long been worried by that 
thought. 


be doing some others of my colleagues 


&@ possible injustice, but I have felt that a few love the old 


SYTOOVES . What I wish to do is, if I can, to start the ball 
$ ae | e aS | 1 rh, at thar m)NnAaYr 1A 

rolling so that a real advance will be made either under the 

charge of the Benchers or in connection with the University of 


. 1 1 TInmia%7 ray ¢ AA nf - Dy» = + aa for aa 
Toronto or with all the Universities of the Province as far as 


practicable, I do feel thet law as a science or practically 
cannot property be tanghy, nor should the courses be prescribed, 
by men who give only a very limited part of their time to the 
consideration of legal education or education in general, The 


instructors should be men making a life work of teaching, and 


who can take a broad scientific out-look over the whole subject. 


On the other hand I would hesitate to hand legal education over 
to the control of politicians or pork packers however estimable. 


T am writing this letter somewhat freely and 
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without guarding phrases as I would do in a letter or report 
for publication and am therefore marking it private, and I 
am somewhat in the pssition of the person who has long been 
used to one method, who has been convinced that that method 


is inadequate, and is looking for the best remedye 


Yours very sincerely, 


p 
~ t 
sir Robert Falconer, 
Dnneta AT eta ated acres an 
President University College, 
mc mo 
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be 
nt. 
/ 
Witt 
Ad / € 


